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Marcelo Caffera, “The Political Economy and Institutional Capacity of Instrument Choice; Lessons from Uruguay”   
I think this is a fairly good, fairly interesting article, but unlikely to be accepted by L&P without significant revisions.  First, the title is rather awkward [Explaining the Choice of Regulatory Instruments: Lessons from Uruguay???].  But more importantly, I have a number of suggestions for improvement.
With respect to the distinction between “prescriptive regulation’ and economic instruments, discussed at p. 2 to p. 4, a great deal of environmental regulation does not involve “uniform technology-based emissions standards’ but involves (a) emissions standards tailored to each firm via a negotiated permit, and/or (b) what has come to be called “responsive regulation’ (Braithwaite) whereby each facility is required to come up with its own plans to improve environmental performance and those plans are incorporated in a permit or regulatory agreement. (See, e.g. Gunningham, Kagan & Thornton, Shades of Green)  Also, some prescriptive regulation involves ‘best available technology’ requirements, which may not be uniform across plants in the same industry that use different production methods or slightly different products.  So the rigidity Caffera attributes to prescriptive regulation is a bit of an exaggeration or straw man.
  p. 5, he says the prescriptive technology-based regulation does not create incentives for continuous improvement.  But that depends on how often regulators change the BAT standard as a result of monitoring best practices in the world, and change performance standards and periodically push all firms to update their technology.  When regulated firms expect periodically ratchet-up regulatory demands, they have strong incentives to think ahead and innovate when expanding, for example, in anticipation of what the BAT or performance standard will be in  5 or 10 years.  Again, Shades of Green illustrates that process. Of course, that doesn’t always happen. Sometimes Caffera is right. But , it seems to me, not always.
2.  I think Caffera exaggerates the advantages economic instruments have by paying far too little attention to the monitoring/enforcement problem, the problems of cheating.  He says that environmental economists have neglected this problem until recently, and he is right. But he doesn’t seem to recognize that sociolegal scholars have been writing about this for a long time. The big problem is that under both emissions permits and taxes, there needs to be accurate and complete monitoring of emissions – as opposed to the periodic sampling that suffices when the regs primarily require best available technology and the issue is whether those processes are working properly.  That monitoring problem is very challenging for water pollution and many kinds of air pollution.  Thus the notion that its so  much cheaper to implement taxes and permits is not nearly as clear cut as Caffera asserts, at least in my mind. 
Moreover, the problem of cheating is what has made environmental NGOs so hostile to environmental instruments everywhere.   They fear that there will be too much slippage, that emissions will escape tax and exceed permits, and regulators wont be able to catch it. For some of these issues, see Kagan & Huppes,  "Market-Oriented Regulation of Environmental Problems in The Netherlands "  Law & Policy 11: 215-239 (1989)
This also relates to his political economy discussion of why firms often prefer prescriptive standards.  (p. 11) I think its because they (1) fear that the tax/permit systems will be rife with cheating but also (2) fear its unpredictability, the difficulty of determining, ex ante, whether they will be at a disadvantage relative to their competitors. Performance standards and BAT standards, which are more easily monitored and enforced, gives them more assurance that their competitors will have to undertake the same costly compliance efforts as they do. For the importance of this ‘level playing field” sense in explaining regulatory compliance, see Thornton, Gunningham & Kagan, “General Deterrence and Corporate Environmental Behavior” Law & Policy 27: 262-288 (2005)
3. p. 16, fn 10 should go in text, and author should explain whether he means 76% of firms exceeded the emissions standards, or 76% of aggregate emissions by firms were higher than the standards.
4.  It seems to me that Caffera, an environmental economist, puts a bit too much emphasis on the absence of environmental economists in Uruguay, and some other countries, as an explanation for the persistence of reliance on various kinds of prescriptive standards. (By the way, on Chile, where he says the issue has not been studied, he might refer to the two excellent books by Carl Bauer).   Even in the US, where there are plenty of environmental economists, the “evolution of federal regulation from prescriptive to economic instruments’ that he refers to (p.25) is still in the pre-Cambrian period, its seems to me, having been employed for some pollutants from some sources. Most US regulation, environmental or otherwise, relies on various sorts of prescriptive regulation – although, as suggested earlier, with varying degrees of flexibility.   

It seems to me that institutional capacity –particularly the capacity to ensure that regulations are being complied with – is a more important factor, and that,as suggested above, there is far less confidence by both  business and environmentalists that that can be done with certain economic instruments.   Of course that is not always true. It wouldn’t be hard to use pay at the pump gas taxes or graduated state license fees to implement stricter fuel economy goals, but US Congress has been reluctant for reasons of anti-government political ideology. That suggests that political ideology is yet another source of resistance.
By the way, I think Caffera gets it wrong in fn 12, p. 19, when he says that “the number of inspections (and inspectors) necessary to enforce a norm depend on the size of the penalties relative to the cost of compliance, at least in theory.’ But even in theory, the probability of detection is just as important as the amount of the fine in the deterrence equation. And in practice, as any enforcement official would concur, it is far more important. And since enforcement therefore depends on the frequency and intensity of monitoring or inspections, understaffing is always a big problem in any industry with many regulated facilities.
